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[Videndum est etiam unde actio oritur. Et sciendum quod ex obligationibus praecedentibus tanquam a matre
flilia. Obligatio autem, quae est mater actionis, originem ducit et initium ex aliqua causa praecedente, sive ex
contractu vel quasi sive ex malficio vel quasi. Ex contractu vero oriri poterit multis modis, sicut ex conventione, per
interrogationes et responsiones, ex verborum conceptione quae voluntates duorum in unum trahit consensum, sicut
pacta conventa, quae nuda sunt aliquando, aliqundo vestita. Quae si nuda fuerint exinde non sequitur actio, quia ex
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nudo pacto non nascitur actio. Oportet igitur quod haveat vestimenta de quibus inferius dicendum.
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[Et sciendum est obligatio est iuris vinculum quo necessitate astringimur ad aliquid dadum et faciendum, ut si quis
ligatus fuerit astricus alicui ad aliquid, et ille alius ei ad aliquid contraligatus. Est enim obligatio quasi contraligatio,

et quatuor habet species quibus contrahitur et plura vestimenta. Contrahitur enim re, verbis, scripto, consensu,
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traditione, iunctra, quae ominia dicuntur vestimenta pactorum.
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‘If we compare three early sixteenth-century statements about the liability of carpenters for non feasance, we find
the requirement of advanced payment consistently treated as causa in the sense of causa actionis rather than causa

promissionis.’
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‘The first appearance of the in consideratione clause in the assumpsit declaration may be dated with reasonable

(8)
precision to 1539.

| HICOBF LN ORROEER R OVvE S ON [REE-MER] URIVIRQKEE — e [REE
(&)
MEEt | QERTII L E s & O ° IR QIEEHEESNW Lucy v.Walwyn (1561) 2 0EHA~Q M AR ITHQ°

+HEEIRS (el UK OeRDPEHEQERIEIEHEQHOWQR FEXREQ W N - 0 — MK
SRDPEKELEZA e | RO WK DO e O 42°

RDOPEERIEWAUR N NN DN NI & IZEAQ A0 1" St.Germain & [Doctor and Student (1528-31)] *#
[RRFE] ORESHHIC N — XU WIE e wRHIHKEROIWN - 0 —H{ERORDPEELNL 24
SORIWE [EXERR] VOVWQEE O KRINRZ”

24
E]

ot
S

PRQEEUY |0 QROIEHIESQ O’ HEQHEEQUIWHEMIQD — P - RNNHZOHA0L
L RO =JuKE] VWO TKWHEHRRNH N - O—FEE2 —=200WvQ [REESHHT | QB e’ +HEER
QIWN - 0 —HERSERECKHURYL O — M MM ECEREEEQENY [m—n > 58N v [EErN



BE] © [E&¥ ius proprium] VOV IWN « 0 — U oFEQVEHETREVS0® 0~ MK OQEELEG
QHENFEER QR Z 0B K M N+ 0 — QHNER O FMEHWEAeWQ IS 2° FEQ I H N + 0 — IR0
FOQEATMOEME VN NKSQ [ HIFHWEOLQUEFESEOQHRWO NN HO L KEQHEL 1 — My
BWEOL CADNANZQ AW - 0 —BHMIWKOSROEEFLm—0 > L OHEQ | BV OWEREOW I LN
I s@°

M

(—) TItalo Birocchi, Causa e categoria generale del contratto: Un problema dogmatico nella cultura privatistica dell’etd
moderna I. Il Cinquecento, (Torino, 1997). BRI 2 s@HEXEWRKEE®

464 George Chevrier, LEssai sur Uhistoire de la cause dans les obligation, (Paris, 1929) .

DR OB WHERKRE DM and - Adhod [ERLRTe N — X QEHUEMeEE] () [Fxih)
25 (1990), pp.43-56; (=) [E 3R] 26 (1991), pp.38-52; (o) [HIRAAH] 26 (1991), pp.151-60; (=) [E3IR] 26 (1991),
pp.188-210; (o) [HE3A] 27 (1992), pp.165-186; (o) [EE:A] 27 (1992), pp.64-85; (=) [FRHAH] 27 (1992),
pp.134-46; (o0 1 {R) [EHR] 28 (1993), pp.153-73 L% O WARK QR WLV 2e°

() RDOPEHELSSV U1 O QIEERNENA DomEEL O 2’

W.Buckland, MacNair, Lawson, Roman Law and Common Law, (Cambridge, 1952), p.229; ‘in spite of a valiant effort by

Henri Capitant to reconstitute a single coherent theory of cause, I think it must now be accepted that cause has not one single

meaning, but at least three. [...] For the sake of clarity, one must distinguish from them not only the iusta causa which plays

KEHULDORDBEVIWN - 0 —UKTERE (B RS



| &1

such an important role in the law of property, but also causa in connection with general law of obligations.’
cf. Henri Capitant, De la Cause des Obligation, (Paris, 3rd ed. 1928).

(e=)  Ttalo Birocchi, op. cit, p.17.

(=) cf. G.H.Trietel, An Outline of The Law of Contract, (London, 5"ed, 1995), Chapter 3 Considerration n. 4 ‘Irrerevance of
Aququacy of Cosidertation; Nominal Consideration’, pp.31-32.

(1) Lord Wright, “Ought the Doctrine of Consideration to be Abolished from the Common Law?”, Harvard Law Review, 49
(1936) , pp.1225-53; Malcolm S.Mason, “The Utility of Consideration-A Comparative View”, Columbia Law Review, 41 (1941),
pp.825-48; C.J.HAMSON, “The Reform of Consideration”, Law Quarterly Review, 54 (1938), pp.223-257.

(©) Reinhard Zimmermann, Daniel Visser (eds.), Southern Cross: Civil Law and Common Law in South Africa, (OUP:
Oxford, 1996); Dale Hutchson, “Chapter 5 Contract Formation”, pp.165-194, esp. ‘II. ITusta Causa and The Doctrine of
Consideration’, pp.166 ff.

De Villers AJA, in Conradie v.Rossouw 1919 AD 279; John G.ilbert Kotzé, Causa in the Roman and Roman-Dutch Law of
Contract, (Cape Town, 1922), at p.8.

(=) Alfred Séllner, “Die causa im Kondictionen-und Vertragsrecht des Mittelalters bei den Glossatoren, Kommentaroren und
Kanonisten”, Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte kanontistische Albeilung, 77 (1960), p.183-269. Cf.
Joseph Georg Wolf, Causa stipulationis (1970).

()  Azo, Summa Codicis, Lib. II, Rubrica “De pactis”, no.15.

(o)  W.Buckland, MacNair, Lawson, Roman Law and Common Law, (Cambridge, 1952), p.229.

(2) Max Hamburger, Morals and Law; The growth of Aristotle’s Legal theory, (New Edition, Biblo and Tanner, New York,
1965), p.110.

(Z) Bartolus de Saxoferrato, Commentaria to D.2.14.7.5, nos 15-16; ‘Dic ergo qod pactum vestitur qondoque a iure gentium,



qundoque a iure civili. a iure gentium tribus modis: promo vestitur nomine...et hoc comprehendit contractus quae celebantur re,
vel consensu. Ideo nota dicitur vestiti, quia iure gentium sibi nomen est additum. Secundum vestimentum est rei interventus,
seu implementum iustae causae.... Tertium vestimentum est cohaentia contractus.’

(&)  James Gordley, The Philosophical Origins of Mondern Contract Doctrine, (Oxford, 1991), Chap.2. Roman Law and the
Medieval Jurists, ‘The Doctrine of Causa’, pp.49-57.

(£2) F.C.von Savigny, Das Obligationenrecht als Teil des heutigen romischen Rechts, Erster Band, (Berlin, 1851), p.230.

Ernest G.Lorenzen, “Causa and Consideration in the Law of contracts”, Yale Law Journal, 28 (1919), p.624. A.T.von

Mehren, “Civil-Law Analogues to Consideration: An Exercise in Comparative Analysis”, Harvard Law Review, 72 (1959),
pp.1009-1028.

(Z) J.H.Baker, An Introduction to English Legal History 3rd. ed. (London, 1990), p.365.

(¥2) MROQEXH TS J H.Baker, op. cit., pp.360-73. ROmmEO°

(¥8) William M.McGovern, “Contract in Medieval England: The Necessity for Quid pro quo and a Sum Certain”, The
American Journal of Legal History, 13 (1969), pp.173-201, esp. p.173-74; “The enforcement of Informal Contracts in the
Later Middle Ages”, California Law Review, 59 (1971), pp.1145-1193; “The enforcement of Oral Contracts prior to
Assumpsit”, Northwestern University Law Review, 65 (1970), pp.576-614; “Contract in Medieval England”, Jowa Law
Review, 54 (1968), pp.19-62; M.S.Arnold, “Forteen Century Promises”, Cambridge Law Journal, 36 (1976), pp.321-34.

(=) Peter Stein, “The Vacarian School”, Journal of Legal History, 13 (1992), pp.23-31.

(2) Thomas Edward Scrutton, "Roman Law in Glanvil", in The Influence of the Roman Law on the Law of England,
(Cambridge, 1885), pp.74-77.

(&) Tractatus de Legibus et Consuetudinibus Regni Anglie qui Glanvilla vocatur, X, 3; Glanvill edited. G.D.G.Hall (London,
1965), p.117-8. # — = L4 QEE QIEFIMEETR Hall, Ibid, p.xxxvii-viil. "0 H 6

KUK RDEEVOW N - O~ U EDeR

| B



| B

(R]) Glanvill by Hall, p.117.
() For usury see Glanvill VII, 16, by Hall, p.89, 117, 124.

cf. R.H.Helmholz, “Usury and the medieval English Church courts”, Speculum, 61 (1986), pp.364-80.

(N) Francis De Zulueta and Peter Stein, The Teaching of Roman Law in England around 1200, Selden Society
Supplementary Series Vol.8, (L.ondon, 1990).

AR AU HeIRNBEU 1961 ELRDINIALHOTES D — > RANNHVORKERREE " Hort
Kaufmann, ‘Causa debendi’ und ‘causa petendi’ bei Glanvill sowie im Romischen und kanonischen Recht seiner Zeit, Traditio,
17 (1961), p.107.

() Karl Giiterbock, Bracton and his relation to the Roman law: A contribution to the history of the Roman law in the
middle age, (Philadelphia, 1865) translated from German original (1861) by Brinton Coxe.
) Bracton, De Legibus et Consuetudionibus Angliae ed. G.E.Woodbine and S.E.Thorne (1968-77), vol.IL, p.282.
Peter Stein, “The Fate of Institutional System”, in Huldigingsbundel Paul van Warmelo, eds. J.van der Westthuizen,
J.Thomas, et als, (Pretoria, 1984), pp.218-27.
Bracton by Thorne, vol.Il, p.283.
Bracton by Thorne, vol.Il, p.283.
Franklin Le Van Baumer, “Christopher St.German: The Political Philosophy of a Tudor Lawyer”, The American
Historical Review, 42 (1937), pp.631-51.
() Christopher St.German, Doctor and Student: Selden Society, Volume XCI, edited by T.F.T.Plucknett and J.L.Barton,
(London, 1974), Second Dialogue, chap. 24, p.229.
(8) A.W.B.Simpson, A History of the Common Law of Contract: The Rise of the Action of Assumpsit (Oxford, 1975), p.379.
(=

B2% B U

—~

) David Ibbetson, Assumpsit and Debt in the early sixteenth century: The origins of the Indebitatus count, 41 Cambridge



Law Journal (1982), pp.142-161.,

(83) J.H.Baker, “Origins of the Doctrine of Consideration 1535-1585, in On the Laws and Customs of England: Essays in
Honor of S. E. Thorne, ed. Arnold, Green, Scully and White, (Chapel Hill, 1981), pp.336-358.

(8) R.C.Palmer, English Law in the Age of Black Death 1348-1381, (The University of North Carolina Press, 1993), p.355.

(&) Ibbetson, Obligation, (Oxford, 1999), pp.80-83. Simpson, History of Contract, pp.148-60; S.F.C.Milsom, “Account stated
in the Action of Debt”, Law Qarterly Review, 82 (1966), pp.534-45, at p.539.

(83) 9 Hen. V, M.f. 43, pl. 30.

(8) David Ibbetson, “Assumpsit and Debt in the early sixteenth century: The origins of the Indebitatus count”, Cambridge
Law Journal, 41 (1982), pp.142-161. For the latter half of 16th century see David Ibbetson, “Consideration and the Theory
of Contract in Sixteen Century Common Law”, in Towards a General Law of Contract ed. John Barton (1990), pp.67-123.

(&) Ibbetson, “Indebitatus Count”, p.152.

() Simpson, op. cit, p.402.

(8) Harvy v.Stone (1539), KB 27/1112, m. 65; Phyllyp v.Heech (1540), KB 27/ 1116; Turforte v.Pytcher (1543), KB 27/
1130; Pyrry v.Appowell (1545).

() Baker, “Origins”, p.353. Lucy v.Walwyn (1561), Gell MS. at fol. 161.

KUK RDEEVOW N - O~ U EDeR

| B






